


Pen report :  “education gag orders”on the 

laws and pending bills impacting higher education. 

https://pen.org/in-higher-education-new-educational-gag-orders/


Academic freedom is not free speech. Politicians can make 
demonstrably wrong, irresponsible, and race-baiting claims; 
responsible professors cannot. Academics also have First 
Amendment rights in other aspects of our lives, but we are held to 
the standards of our profession when we make claims in peer-
reviewed journals or submit our work to promotion and tenure 
committees. Through these processes, society comes into 
possession of a body of work that has been vetted by experts and 
that cannot be reduced to mere opinion or hearsay. They provide a 
democratic society with what the law professor and former Yale Law 
dean Robert Post calls “democratic competence.” And this —
academic freedom — is what distinguishes universities in 
democratic states from those in authoritarian and totalitarian states 
where one political group has the ability to control knowledge. 
Despite all its old Cold War fear-mongering and all its empty talk of 
freedom, the Republican Party now harbors a sizable contingent of 
politicians who are increasingly willing to use authoritarian tactics to 
get what they want. 

“The Increasingly Authoritarian War on Tenure,” Chronicle of Higher 
Ed, Feb. 2022

https://www.chronicle.com/article/the-increasingly-authoritarian-war-on-tenure


Free Speech
➔“Equal status in the field of ideas” - all 
expressions are (supposedly) given equal 
protection under the law - “viewpoint 
neutrality”
➔Speech need not manifest any sense 
of “competence” - so long as it does not 
incite violence or does not fall into other 
categories of constitutionally 
“unprotected” speech
➔Free speech rights are focused on the 
individual person (where “person” now 
includes corporations)

Academic Freedom
➔Inequality of status between ideas, based 

on disciplinary standards and peer review 

→ to progress knowledge for the common 

good

➔Speech manifesting “disciplinary 

incompetence” is not protected

➔Academic freedom rights are regulated 

by the “collective” -- peers within your 

discipline determine what constitutes 

“disciplinary competence”

Source: AAUP “FAQs on Academic Freedom

https://www.aaup.org/programs/academic-freedom/faqs-academic-freedom
https://www.aaup.org/programs/academic-freedom/faqs-academic-freedom


What are the primary responsibilities of the faculty in shared 

governance?

The role of the faculty is to have primary 

responsibility for such fundamental areas as 

curriculum, subject matter and methods of 

instruction, research, faculty status, and those 

aspects of student life related to the educational 

process. The responsibility for faculty status 

includes appointments, reappointments, 

decisions not to reappoint, promotions, the 

granting of tenure, and dismissal. 



Why should the faculty voice be authoritative in the academic 

area?

●“Faculty are distinctly qualified to exercise decision-making 

authority in their areas of expertise.”

●The faculty’s “judgment is central to general educational 

policy.”

●Scholars in a particular field or activity have the “chief 

competence for judging the work of their colleagues.”



WHO IS BETTER QUALIFIED TO WRITE OUR 

CURRICULUM? EXPERTS IN THEIR FIELDS OR THESE 

PARTISAN POLITICIANS?



THE FUNDAMENTAL THREAT TO 

ACADEMIC FREEDOM IS STATE 

INTERFERENCE



Tennessee Statute HB 580                        Passed June 2021
a. An LEA or public charter school shall not include or promote the following concepts as part of a course of instruction or in a 

curriculum or instructional program, or allow teachers or other employees of the LEA or public charter school to use supplemental 

instructional materials that include or promote the following concepts

1. One (1) race or sex is inherently superior to another race or sex;

2. An individual, by virtue of the individual’s race or sex, is inherently privileged, racist, sexist, or oppressive, whether consciously or 

subconsciously; 

3. An individual should be discriminated against or receive adverse treatment because of the individual’s race or sex;

4. An individual’s moral character is determined by the individual’s race or sex;

5. An individual, by virtue of the individual’s race or sex, bears responsibility for ac- tions committed in the past by other members of 

the same race or sex

6. An individual should feel discomfort, guilt, anguish, or another form of psycholog- ical distress solely because of the individual’s race 

or sex;

7. A meritocracy is inherently racist or sexist, or designed by a particular race or sex to oppress members of another race or sex;

8. This state or the United States is fundamentally or irredeemably racist or sexist;

9. Promoting or advocating the violent overthrow of the United States government;

10. Promoting division between, or resentment of, a race, sex, religion, creed, nonvio- lent political affiliation, social class, or class of 

people;

11. Ascribing character traits, values, moral or ethical codes, privileges, or beliefs to a race or sex, or to an individual because of the 

individual’s race or sex;

12. The rule of law does not exist, but instead is a series of power relationships and struggles among racial or other groups;

13. All Americans are not created equal and are not endowed by their Creator with certain unalienable rights, including, life, liberty, 

and the pursuit of happiness; or

14. Governments should deny to any person within the government’s jurisdiction the equal protection of the law. 



Montana Attorney General Opinion 

HELD: In many instances, the use of “Critical Race Theory” and “antiracism” pro- gramming discriminates on the 

basis of race, color, or national origin in violation of the Equal Protection Clause of the Fourteenth Amendment, 

Title VI of the Civil Rights Act of 1964, Article II, Section 4 of the Montana Constitution, and the Mon- tana Human 

Rights Act. 

Opens with American exceptionalism: “The United States is an exceptional nation founded on exceptional 

principles. Beyond a simple political revolt, the Founders waged an ideological revolution—one that ushered in a 

new epoch and reordered American society around timeless truths. “

Spends over a paragraph on Declaration of Independence’s proclamation of equality without mentioning slavery or 

3/5ths clause: “That generation constructed our great Constitution around those same principles. Indeed, the 

Framers considered the Declaration’s assertion of human equality to be the self-evident truth—the absolute 

truth—upon which our republican form of government necessarily hinges. “



Montana AG cont’d.

Section on critical race theory starts off quoting Richard Delgado and Jean 

Stefanic’s book published by New York University Press. Fine. CRT sounds 

pretty innocuous. Knudsen then begins to draw on a non-peer reviewed American 

Enterprise Institute Op-ed and then turns to Chris Rufo’s “primer” on CRT, 

posted on the non-peer-reviewed Imprimis, a free monthly digest. From there, the 

rest of Knudsen’s argument completely adopts Rufo’s fever-dream version of 

CRT. He quotes Rufo calling CRT a “mousetrap” which disables any potential 

disagreement. The rest of the 25 page Opinion gives up the pretense of citing any 

credible sources and the majority of its references are to Rufo’s various pieces for 

City Journal like “Subversive Education” and “Racism in the Cradle.”



“Those who seek to suppress 

critical, evidence-based pedagogy 

about US histories of racism, 

empire, and settler colonialism 

justify their efforts in the name of 

equality. In the words of Texas 

congressman James White, 

“Antiracism and CRT emphasize 

that racial divisions are the 

foundation of our American society, 

rejecting the time-honored classical 

liberal principle of equality under the 

law.”1 There is a doubly perverse 

logic operating here. White and 

other like-minded legislators invoke 

equality to reject critical analysis of 

history and arguments for social 

justice and to deny teachers of 

history their liberty of expression and 

their academic freedom.”

Legislative Threats to Academic 

Freedom: Redefinitions of 

Antisemitism and Racism

https://www.aaup.org/report/legislative-threats-academic-freedom-redefinitions-antisemitism-and-racism#1
https://www.aaup.org/report/legislative-threats-academic-freedom-redefinitions-antisemitism-and-racism


Get Your Laws Off Our 

Syllabi!

Using Shared Governance to Fight Back



WHERE DO FACULTY AS A COLLECTIVE 

EXERCISE ACADEMIC FREEDOM?

FACULTY SENATES/COUNCILS



Background Information

Template was developed during the summer of 2021 by 

the African American Policy Forum’s higher ed group 

(Jennifer, Valerie Johnson) as part of the Truth Be Told 

Call to Action. Announced at the National Teach In on 

October 14, 2021. 

87 Institutions have passed the resolution to date. 

Associations: American Studies Association

Chapters: Ball State-AAUP, Purdue-AAUP

https://docs.google.com/document/d/1XbYF3KscDXmJyckjPc0CZIocJxk1hJd7/edit
https://www.theasa.net/about/news-events/announcements/resolution-defending-academic-freedom-against-attacks-%E2%80%9Ccritical-race
https://www.theasa.net/about/news-events/announcements/resolution-defending-academic-freedom-against-attacks-%E2%80%9Ccritical-race


1) Find the resolution template here:  https://www.aapf.org/truthbetold-call-to-

action

https://www.aapf.org/truthbetold-call-to-action




The Ohio State University Faculty Resolution to Support Educators’ Rights to Teach About Racism (Ratified by majority vote of the Faculty Council on 

November 4, 2021 This accompanies a Resolution to the University Senate on December 2, 2021)

Since 1870, The Ohio State University has enriched society with its founding principle of “Education for Citizenship,” as literally 

inscribed on our official seal “Disciplina in civitatem.” The faculty of Ohio State continue to maintain this time-tested core value. To this 

end, Ohio State engages in a Shared Values Initiative that aims to “reinforce our ethical culture and live our shared values to better 

advance the university’s core work of teaching, learning, research, and service.” Most recently (2021), these included five core values of 

our land-grant institution: (1) Excellence and Impact; (2) Diversity and Innovation; (3) Inclusion and Equity; (4) Care and Compassion; 

and (5) Integrity and Respect. These core values echo the commitments asserted by President Kristina M. Johnson in her February 2021 

State of the University address and her November 2021 Investiture address, which included intentional efforts to build an anti- racist 

community.

These core values and commitments have come under attack with congressional representatives proposing legislation to cut federal

funding for schools that use lessons or curricula based on the New York Times “1619 Project” (Ujifusa, 2021). Additionally, 27 states 

have proposed or passed legislation to severely limit K-12 and university educators’ ability to teach historical facts, culture, and race. 

These measures ostensibly target critical race theory (CRT), a legal theory of race and society, yet they misunderstand that body of 

scholarship and falsely identify it as widespread. In short, “CRT” has become a short-hand for all anti-racist pedagogy and an easy, 

misapplied way to vilify it (Education Week, 2021). 

Not only does this legislation undermine the core values of OSU, but it also puts faculty members, graduate students, contingent

instructors, and K-12 educators at risk. For faculty in higher education, these amorphous mandates against “divisive teaching” (Ohio 

House Bill 322; Ohio House Bill 327) are antithetical to and contradict the dual principles of academic freedom and academic 

responsibility. Current movements across the country related to these issues are alarming. In Texas, educators were directed to teach 

“both sides” of the Holocaust, in compliance with a bill curbing the teaching of history. In Georgia, the university system enacted new 

moves to remove the protections of tenure. In Ohio, the state board of education repealed its earlier anti-racism resolution. For K-12 

educators, these mandates can have a chilling effect, and may lead to harassment from the misinformed or antisocial elements, and 

questionable loss of employment. We stand in strong support of these teachers, who are preparing our future students with the

breadth of knowledge to succeed at our university. In short, given the national focus on these issues, clarity from this faculty is critical. 



Given the founding principles of Ohio State, our Shared Values, and our commitment to anti- racism 

articulated by colleagues and our president, which this faculty endorses, we urge the University Senate 

to resolve:

To advocate for and support faculty members, graduate students, contingent instructors, and K-12 

educators in teaching about racism--including the systemic and ideological racism that is 

foundational to institutions in the United States--and to defend educational institutions against the 

assault on facts or established truth that “anti- divisive” teaching bills, resolutions, and policies 

represent. 

To provide guidance to college and K-12 administrators on how to create support structures within 

their institutions to enable all university and K-12 educators to engage in anti-racist teaching and 

pedagogies for social justice without fear of repercussions from within or outside their places of 

work (see, e.g., Understanding the Attacks on Critical Race Theory). 

To respond with integrity to arguments, proposed bills, and other efforts designed to curb the rights 

of K-12 and university educators to teach about systemic, structural, and ideological racism. These 

responses are foundational to the free society valued by the citizens of the United States. 



Institutions that have passed the resolution
UT-Austin  – passed on Monday, 2/14 

https://docs.google.com/document/d/1gN93avmQQmNKACdnDPU_bIw3ZG02_pxIo3okI0OJXBs/edit


National press:

Across the Country Faculty Fight To Defend Academic Freedom (The Nation, 

March 30,2022)

Template for Academic Freedom (Inside Higher Ed, Dec. 15, 2021)

“College Faculty Are Fighting Back Against State Bills on CRT” (Washington 

Post, Feb. 19, 2022)

“Fighting Back Against CRT Panic (Salon, March 7, 2022)

“Faculty, You Have Power! Use It!” (Academe blog)

https://www.thenation.com/article/activism/academic-freedom-faculty-racism/
https://www.insidehighered.com/news/2021/12/15/professors-promote-resolution-academic-freedom
https://www.washingtonpost.com/education/2022/02/19/colleges-critical-race-theory-bills/
https://www.salon.com/2022/03/07/fighting-back-against-crt-panic-educators-organize-around-the-to-academic-freedom/
https://academeblog.org/2022/02/14/faculty-you-have-power-use-it/
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